IN RE MARRIAGE OF FELDMAN
(2007)153 Cal. App.4™ 1470 is a wake-up
call to anyone who has not yet taken
seriously the Family Code’s financial dis-
closure requirements (and its resulting
sanctions when those requirements are
not met). A party toadissolution proceed-
ing who attempts to avoid full financial
disclosure invites specific Family Code
(“PC")sanctions and attorney fees awards.
The FC’s disclosure requirements, sanc-
tions and fee awards complements the FC
§27 1 sanctions and FC $2030 need-based
fee awards. They are separate, and poten-
tizlly far more powerful, than those set
forth in the Code of Civil Procedure’s
(“CCP's”) discovery statutes.

Feldman focases on the FC's duty of
disclosure during dissolution proceedings
and confirms the consequences of breach-
ing those duties. The trial court found that
the husband (the “husband”) established
a “pattern” of financial non-disclosures
and issued sanctions against him. These
sanctions were set in an amount the court
deemed sufficient to deter future non-
compliance with the disclosure recuire-
ments of FC §§721, 2100, 2120, and
1100(e), as well as Corporations Code
§816403(c)1) & (2). The trial court also
awarded the wife (“wife”) artorney fees
incurred in pursuing husband’s compliance
with the statutes, including bringing and
defending the motion.

The fiduciary obligations of spouses are
set forth in FC §721, and are made spe-
cifically applicable during dissolution
proceedings by FC §1100(e). It provides:

Each spouse shall act wirh respect to the
other spowse in the management and control of
the commmniry assets and labilities in accor-
dance with the geneval rules governing fiduciary
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velationships which control the actions of persons
baving relationthips of personal confidence as
specified in Seciion 721, untt] such time as the
assets and liabilities have been divided by the
parites or by a court. This duty includes the
obligation to make full disclosure to the other
spouse of all material facts and information
vegarding the existence, characterization, and
valnation of all assers in which the communiry
bas or may have an interest and debis for which
the community is or may be Hable, and to
provide equal ascess to all information, vecords,
and books that pertain to the value and char-
acter of those assers and debts, upon reguest.
Consistent with these fiduciary obliga-
tions, FC §2100(c), in patt, provides that
“...a full and accurate disclosure of all
assets and liabilities in which one or both
parties have or may have an interest must
be made in the eatly stages of a proceed-
ing for dissolution of masriage or legal
separation of the parties, regardless of the
cheracterization as community or sepa-
rate, together with a disclosure of all
incore and expenses of the parties.” ‘This
disclosure duty is ongoing, as FC §2 100(c)
further provides that “...each party bhas a
continging dury to immediarely, fully, and
accirately update and angment that disclosure
o the extemi there have been any material
changes so that at the time cthe partiesenter
into an zgreement for the resolution of
anry of these issues, or at the time of trial
on these issues, each party wilt have a full
and complete knowledge of the relevant
underlying facts.” (Tralics added.)
Similarly, FC §2102(a} provides: From
the date of separation to the date of the
distribution of the community cr quasi-
community asset or Hability in question,
each party is subject to the standards
provided in Section 721, as ro alf activities
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that affect the zssets and liabilities of the
other party, including, but not limited
to...{1) The accurate and complete disclo-
sure of all assers and liabilities in which
the party has or may have an interest or
obligation and all current earnings, accu-
mulations, and expenses, fucluding an
immediate, full, and accurate wpdate or
augrmentation to the extent there have
been any material changes. (Italics added.)

FC §2107(c) now regaires the trial court
to Impose monetary sanctions, inchuding
an award of reasonable attarney fees if a
party fails to comply wich any portion of
the FC chapter dealing with 2 spouse’s
fiduciary dury of disclosure during dis-
solution proceedings, z.e., §§2100t0 2113,
The sanctions “shall be in an amount
sufficient to deter repetition of the conduct
or comparable conduct . . . unless the court
finds that the noncomplying party acred
with substantial justification or thar other
circurmnstances make the imposition of the
sanction unjust,”

Notably, unlike FC §271, FC §2107
does not require the court to consider the
parties’ incomes, assets, and liabilities. It
merely regufres sanctions in an amount
sufficient to deter repetition of the failure
to disclose. Public policy favors coopera-
tion of the litigants and the promotion of
settling litigation [Feldman at 1480}, As
such, neicher starute requires the moving
party to show damages or demonstrate
financial need. The FCfurther directs that,
“Remedies for breach of the fiduciary duty
by one spouse, including those set out in
Sections 721 and 1100, shall incinde, but
not be limited to, an award to the other
spouse of 50 percent, or an ameunt equal
to 50 percent, of any asset undisclosed or
transferred in breach of the fiduciary dusy
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Plus actorney’s fees and court costs,” {See
FC §1101(g). (Ttalics added.)}

Feldman affirmed these non-disclosure
sancrions. A lirtle over a year after filing
her pertition for dissolution, wife applied
for an order (1) imposing monetary sanc-
tions against husband for violating his
fiduciary duty to make financial disclosures
to her during the dissolution proceedings
(the “sanctions motion”), and (2) requiring
husband to pay her attorney fees [Feldman
at 1474}, The sanctions motion was based
on sections 1101(g), 2107(c), and 271(a)
of the FC [1d.]. Wife’s declaration in sup-
port of the sanctions motion alleged that
husband repeatedly failed to disclose sev-
eral different financial transactions, includ-
ing the purchase of a personal residence
through one ofhis companies, the purchase
of a $1 million bond, the existence of a
401(k) account, and the existence of sev-
eral business entities [Id. at 14751

Following full briefings and a hearing,
the trial court ruled chat hushband repeat-
edly breached his fiduciary duty to disclose
financial information to wife, and con-
cluded the numerous deficiencies in disclo-
sure showed “a clear pattern” and that
husband had no intention of complying
with the disclosure statutes [1d]. Husband’s
“fatlure to disclose {was] intentional” and
“trying to circumvent the process,” and
the court ordered husband to pay sanctions
in the amount of $250,000 and attorney
fees of $140,000 £1d]. The Court of Appeal
of the Fourth District upheld the ruling.

In summasy, in addition to the well
established FC §2030 need-based attorney
fees awards and FC §271 sanctions (and
in addition to the fee awards associated
with the CCP’s discovery statures), Feldman
stands for the proposition that a court
may sanction a party to a dissolution
proceeding, and award the other parry
his or her attorney fees, to deter future
viclations of the party’s fiduciary obliga-
tion; and, all this without a court’s finding
of need or even a party’s ability to pay. ¢

— Thomas H. Smith is an attorney with the

Law Offices of David M. Lederman, with
offices in Amtioch and Walnut Creeb,

Conrtra Costa Lawyer

//;, MULLIN Law FIRm

AND MEDIATION CENTER

Conservatorships
Medi-Cal Planning / Eligibility

Estate Planning

Elder Law

B Ron Mullin

One Corporate Centre 4 1320 Willow Pass Road, Suite 420
Concord, California 24520
Telephone {925) 798-3413 a Facsimile (925) 798-3118
Email ronald@mulliniaw.com

DAVID M. LEDERMAN
Certified Family Law Specialist
Stare Bar Board of Legal Specialization

Practicing exclusively in all aspects of.F
in Walnut Creek and Antioch

3432 Hillcrest Avenue * Suite 100 + Antioch, Califomia'94§§.1'
309 Lennon Lane * Suite 102 + Walnut Creek, California 94598
Pheme 925.522-8889 « Fax 925.522-8877

www.ledermanlaw.net

19



